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power of the corporation to raise the rate of, and its "right to 
the increased assessment, and correlatively Green's liability to 
the increase, and his duty to pay it. The powers and rights 
of the corporation are derived from its charter, and therefore 
in a determination of them by the New York court, that court 
necessarily decided what effect the charter, a statute of Massa- 
chusetts, had by the law and usage of that state. Since the 
Court of Appeals ignored the effect given to the charter by the 
Supreme Judicial Court of Massachusetts, it was held to have 
denied that Public Act of Massachusetts the full faith and credit 
required by Article IV, Sec. I, of the Constitution of the United 
States. Although the decision of the principal case, resting upon 
the ground that a judgment in one state binding on stockholders 
in another is entitled to full faith and credit in that other state 
is no advance in doctrine, the reasoning of the court as to the 
further ground stated seems to extend the scope of the "full 
faith and credit" clause so that a charter of a corporation, once 
interpreted in the state of incorporation, must be given the same 
meaning in other states. This extension will tend to unify to a 
greater degree the decisions of our numerous jurisdictions, and 
opens the way for a possible further broadening of the scope 
of the "full faith and credit" clause to apply to all statutes. 

S. H. S. 

WANT OF PROBABLE CAUSE AS AN ISSUE FOR THE JURY 

A recent New York decision, 1 reverting to an older ruling 
in that state, 2 has held that the issue of probable cause in actions 
for malicious prosecution should be submitted to the jury, in case 
of the possibility of more than one reasonable generalization from 
the facts. This doctrine, though contrary to the settled weight 
of authority, 3 has received sufficient support from previous 
criticism of the law,* to warrant an inquiry whether it is sound 
on principle. 

1 Galley v. Brennan, no N. E. (N. Y.) 179. 

'Heyne v. Blair, 62 N. Y. 19. Contra, Anderson v. How, 116 N. Y. 336; 
Rawson v. Leggett, 184 N. Y. 504. 

'Panton v. Williams, (1841) 2 Q. B. 169; Stewart v. Sonnebom, 98 
U. S. 187, 194; Davis v. Tel. & Tel. Co., 127 Cal. 312; Stone v. Crocker, 
24 Pick. (Mass.) 81 ; Hess v. Oregon Baking Co., 31 Ore. 503- Contra, 
Davis v. McMillan, 142 Mich. 391, 402; Richardson v. Dybedahl, 14 S. D. 
126; Indiana Bicycle Co. v. Willis, 18 Ind. App. 525. 

'See, e. g., Lord Westbury in Lister v. Ferryman, L. R. 4 H. L. 521 
(1870). 
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Probable cause is not, as generally asserted, 6 an issue of law, 
nor even a "mixed question of law and fact," but a generaliza- 
tion of fact with reference, not to a specific legal rule, but to 
a very general, indeterminate standard. It thus belongs to a 
numerous intermediate class of questions, many of which, like 
negligence, are decided by the jury, 6 many others of which, like 
the reasonableness of a by-law, belong to the court. 7 

Thus the fact that an indeterminate standard of reference is 
employed does not of itself render the question appropriate for 
the jury. Judging merely from the bare analogy of cases involv- 
ing the application of specific rules of law to the facts, 8 we should 
not expect the process of generalization of fact, as distinguished 
from that of inference of fact, to devolve upon the jury at all. 
In those cases in which it does so, two facts may always be 
observed. First, the subject-matter relates to pure questions 
of fact entirely within the compass of common human experience. 
Second, the standard of reference, where conduct is involved,- 
is that of the ordinary reasonable man. 9 

Clearly the question of probable cause, involving the legal 
consequences of a group of facts, presents a specialized subject- 
matter radically different from the first class above mentioned. 10 
A supposed analogy, 11 however, has been found in the fact that 
the "reasonably prudent man," to whom is referred the question 
of reasonable care and of reasonable belief in cases of estoppel, 
self-defense, etc., is also the standard of reference in the ques- 
tion of probable cause. In the former cases, however, his degree 
of attentiveness and his conduct are under scrutiny ; in the latter, 

'Driggs v. Burton, 44 Vt. 124, 146; Lancaster v. McKay, 103 Ky. 616. 
Cf. Lister v. Ferryman, supra. 

'Bridges v. Ry., L. R. 4 H. L. C. 213; Gilman v. Noyes, 57 N. H. 627 
(proximate cause) ; Dickinson v. Dickinson, 25 Gratt (Va.) 321 (reason- 
able notice) ; Facey v. Httrdon, 3 B. & C. 213 (reasonable time) ; Fletcher 
v. Pullen, 70 Md. 205 (reasonable belief in estoppel case) ; Ryder v. 
Wombwell, L. R. 4 Ex. 32 ("necessaries" in infancy case). 

''Daniel v. Co., 64 N.J. L. 603; Hutchinson v. Bowker, 5 M. & W. 535 
(existence and content of contractual obligation) ; "Joannes" v. Bennett, 
5 All. (Mass!) 169 (conditional privilege) ; Martell v. White, 185 Mass. 
255 (justification) ; Com. v. Peaslee, 177 Mass. 267 (degree necessary to 
criminal attempt) ; Lochner v. N. Y., 198 U. S. 45 (due process of law). 

* Tindal v. Brown, 1 T. R. 167, 168. 

'See notes 6 and 7. 

" Cf. Tolman v. Phelps, 14 D. C. 154. 

"Heyne v. Blair, supra, 22, 23. 
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his reasoning processes. Questions of correct inference are of 
little moment in fixing a standard of reasonableness in the issues 
regularly presented to the jury ; they are all-important in fixing 
a standard for deliberate judgment, such as is necessarily involved 
in probable cause. 12 

Is the average mind peculiarly adapted to judge of the reason- 
ableness of another average mind's processes of inference? The 
present demarcation of functions between court and jury affords 
no support to such a contention. The very similar question which 
is involved in the interpretation of contracts by estoppel is always 
for the court. 13 So too, with the equally similar question pre- 
sented with reference to the sufficiency of evidence to warrant 
the submission of a case to the jury. This function is one of 
well-recognized difficulty, and has frequently divided courts. 1 * 
Such an inquiry would involve for the juror two anomalous 
functions, — first, the formation of a tentative conclusion as to 
the application of a rule of law to the facts presented to the 
mind of the defendant; second, the much more difficult task 
of demarking the boundaries of reasonably possible inferences 
concerning the application of the rule of law to the facts. The 
former is admittedly not a proper function of the jury; a fortiori, 
when the latter inquiry is also involved. 

It is significant in this connection to note the numerous verdicts 
which have been set aside, on this issue, in a jurisdiction adhering 
consistently to the rule of the principal case. 15 

A mistaken generalization on the issue of negligence results 
merely in a particular denial of justice. To refer the more 
complex issue of probable cause to the jury would not merely 
be attended by a greater probability of such miscarriage of 
justice. The whole process of criminal prosecution would be 
impeded by the hazard of a possible review by a tribunal pecu- 
liarly ill adapted to the purpose. 16 

We must conclude that the principal case not merely controverts 

the decisive weight of authority, but imposes upon the jury an 

anomalous function, unsupported by the analogies of the law, 

and vitally objectionable on grounds of policy. 

C. R. W. 

" Hamilton v. Smith, 39 Mich. 222, 227. 

"Mansfield v. Hodgon, 147 Mass. 304. 

"Lorenzo v. Wirth, 170 Mass. 596. 

a Sandos v. Veasie, 106 La. 202, and cases there cited. 

"Cf. Ball v. Rawles, 93 Cal. 222, 228. 



